In addition, pilots may not roll over into individual retirement accounts at age 60 funds in their non-qualified plan, further harming them by subjecting the funds to tax in the retirement year.  By contrast, younger pilots will draw their benefits from the qualified DC plan, delaying tax.

Background

After September 11, 2001, to avoid seeking bankruptcy protection, Airways bargained with pilots and other employee groups.  Pilots agreed to wage and benefits cuts.  Airways also sought a collateralized $1 billion loan backed by a federal guarantee, which conditionally was approved by the Air Transportation Stabilization Board [“ATSB”], so long as Airways achieved significant concessions from unionized employees.  

Airways nonetheless sought Chapter 11 protection in U.S. Bankruptcy Court for the Eastern District of Virginia on or about August 11, 2002.  Pilots thereafter agreed to further wage and benefits cuts.   

At and prior to Airways’ bankruptcy filing, the pilots’ pension plan was a defined benefit plan [“DB Plan”], under section 3(35) of ERISA.  In such plans, the employer contributes funds on an ongoing basis to pay promised benefits; funds are invested, and investment gains and losses affect the employer’s funding obligations, but do not alter benefit levels.  

In 1999 and 2000, DB Plan assets covered all or almost all benefit liabilities.  Employer contributions to the plan were not needed since 1997.  By 2002, DB Plan funding dropped to 74 percent of benefit liabilities, requiring the employer to make Deficit Reduction contributions to return the plan to more than a 90 percent funding level.  In January, 2003, Airways informed the Pension Benefit Guaranty Corp. [“PBGC”] it intended to replace the DB Plan on March 31, 2003 with a defined contribution plan, in which the company makes promised contributions (if any), but does not assure sufficient assets for a specific benefit level.  

On or about February 11, 2003, the ATSB approved loan guarantees to Airways, subject to its exiting bankruptcy and resolving the pilot pension funding issue.  On or about March 8, 2003, the Bankruptcy Court found Airways met standards for a distress termination of the DB Plan and, by March 18, 2003, confirmed its reorganization plan.

How the Defined Contribution Plan Works


The DC Plan retirement benefit is derived from a formula based upon many factors.  Projected pay is derived from a pilot’s highest pay during any consecutive 36-month period in the 10 years starting at the pilot’s fiftieth birthday; depending upon the pilot’s age, the 36-month period might be actual, projected, or a mixture of both.  For a pilot below age 50 on January 1, 2003, projected pay would be based on his last 36 months of employment before age 60.  No pilot, under Federal Aviation Regulations, may continue to serve as a pilot-in-command or first officer of a commercial airliner after his sixtieth birthday.  Since the 36-month period considered must be after age 50, if the pilot is above 50, but not yet age 53, the 36-month period would be projected (or a combination of actual and projected) earnings.  The projected pay assigned to a pilot is based, under the DC Plan, on fleet plan, seniority progress, number of hours flown, and wage increases (negotiated or projected).

Under the DC Plan, the annual average of the 36-month projected pay is multiplied by a percentage derived from the product of the pilot’s number of years at Airways times 1.8 percent (up to 25 years) and 1.0 percent for up to five additional years.  The resultant theoretical “annuity” benefit is then multiplied by 9.6279 to yield the lump sum equivalent of the theoretical annuity [the “Formula Benefit”].

Under the DC Plan, the pilot’s PBGC annuity is calculated by applying current PBGC regulations to the pilot’s service and earnings as of the Date of Plan Termination.  The sum is then multiplied by 10.49821 to yield the lump sum equivalent of the PBGC annuity [the “PBGC Lump Sum Figure”].  The PBGC Lump Sum figure, together with (if applicable) the pilot’s Target Benefit Plan and/or Shuttle B Plan, when subtracted from the Formula Benefit, yields the sum the DC Plan is to pay the pilot [the “Needed DC Balance”].

Each pilot has a unique contribution rate under the DC Plan, which reflects the percentage of projected pay necessary to be contributed monthly to that pilot’s DC Plan balance such that (assuming eight percent interest) the age 60 balance equals the pilot’s Needed DC Plan Balance. 

The DC Plan limits this contribution rate to 100 percent of pay.  If a pilot’s percentage is less than 100 percent, this shows that monthly contributions to the pilot’s DC Plan, together with earnings thereon, are enough to provide the Needed DC Plan Balance.  If a pilot’s contribution rate is limited by the 100 percent of pay ceiling, the pilot does not get adequate monthly contributions, so that, with earnings thereon, the pilot’s DC Plan balance at age 60 will be less than the Needed DC Plan balance.  

Such a pilot’s Projected DC Plan Balance Age 60 is the projected balance from his DC Plan contributions, at a 100 percent of pay match, with earnings thereon.  The difference between Needed DC Balance and Projected DC Plan Balance Age 60 is the pilot’s DC Plan deficit [the “Deficit”].

An illustration of the DC Plan’s application is annexed as Exhibit “A.”

ALPA’S AND Airways’ Failure to Negotiate

Beginning in mid-January 2003, it was clear that the Airways MEC Negotiating Committee had to meet with Airways officials to address pilot pension issues.  The PBGC signaled that it wished to negotiate with ALPA and Airways simultaneously.  Nonetheless, the MEC evinced disinterest in negotiating until after formal Bankruptcy Court termination of the DB Plan.  

ALPA
 knew the DC Plan as designed would substantially disenfranchise its oldest pilots, permitting Airways to reap a short-term windfall in savings as the oldest pilots retired.  Airways told ALPA that 165 of the oldest pilots would not have enough time under the DC Plan to achieve their respective target benefits.  [Younger pilots, who had significant time to receive contributions to the DC Plan, would likely achieve their targets].  Airways and the PBGC stated they would remain receptive to fixing inequities affecting pilots near retirement.  But neither ALPA nor Airways sought to seriously address the issue.  

Airways’ original proposal had a varying percentage of income to be paid to pilots depending largely on pilots’ respective ages.  The less time left to the pilot to achieve the required DC Plan balance, the more the percentage of income had to be.  Under the proposed DC Plan, funding costs would sharply drop after the first few years.  If older pilots could achieve their target benefits, plan startup costs could have been capitalized and amortized into the future when ongoing plan funding costs would diminish.  

But the Negotiating Committee’s focus, and, by default, that of the MEC, was to increase payments to younger pilots, letting them achieve present value of their ultimate retirement benefits relatively fast, a focus that was consistent with the approach of Airways, since it disenfranchised only imminent retirees.  The MEC failed to direct, or set objectives for, the Negotiating Committee.  From mid-January 2003 until after Bankruptcy Court approved DB Plan termination, the MEC prevented its Negotiating Committee from negotiating Plan provisions with Airways, the effect of which was to guarantee adverse effects on the oldest pilots.  By publicly clinging to the outlandish notion that the DB Plan could be saved, the MEC shattered its ability to credibly and effectively negotiate for pilots.

Even after Bankruptcy Court hearings about terminating the DB Plan, the MEC still publicly clung to the discredited idea that the DB Plan could be saved.  By so pretending, the MEC refused to admit that Airways’ oldest pilots were being disenfranchised and shortchanged by a plan that heavily favored young pilots.  Airways, for its part, steadfastly avoided the topic.


The MEC was gently advised, but not compelled, by ALPA national officials to negotiate -- advice echoed by the MEC Retirement and Insurance Committee.  Despite entreaties of virtually everyone involved intricately in the process, the MEC refused to negotiate the plan’s effect on the oldest pilots or even acknowledge that a replacement plan was in the offing.  Without union input, Airways presented the proposed replacement DC plan to PBGC on or about January 15, 2003. 

Finally, in late March, 2003, after months without meaningful ALPA input on the DC Plan, the MEC unmuzzled the Negotiating Committee, but it was too late to make a difference or to be regarded as a serious negotiator.

The MEC knowingly squandered a chance to play a key role in developing the DC Plan or to respond to others’ willingness to fix an inequity in the DC Plan that disenfranchises the oldest pilots on the verge of retirement and who, for the most part, devoted the largest number of years of dedicated service to US Airways. 
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Exhibit “A”

Illustration of how the DC Plan Effects Older Pilots

Thus, as an illustration, for a typical 59-year-old pilot employed for 30 years, each year of service (up to 25) is multiplied by 1.8 percent and the rest by 1.0 percent.  The total (50%) is multiplied by final average earnings after age 50, of, say, $200,000, yielding a $100,000 per year theoretical benefit.  This is converted to a lump sum by multiplying by 9.6279 ($962,790, disregarding offsets of other benefits).  That figure is deemed the benefit lump sum equivalent and is considered one’s gross target or “Formula Benefit.”  The PBGC benefit (based on individual factors) in this case is $46,740, which is multiplied by 10.49821 (yielding $490,691), and subtracted from the Formula Benefit.  The Airways Target Benefit Plan and Shuttle B Plan balances, if applicable, are also subtracted.  The result ($472,099) is the sum the DC Plan should pay [the “Needed DC Balance”].  From that is subtracted what the pilot is expected to earn before age 60 (at eight percent interest), the Projected DC Balance Age 60 (in this case, $28,274), yielding a $443,825 deficit ($472,099 - $28,274). Under the DC Plan, pilots who are too close to retirement, especially those within two to three years of age 60, could not achieve the target benefit and would fall below the target benefit, creating a Deficit.  Thus, many of the oldest pilots, who have devoted many years to Airways, would have little time to build up their target benefit before retiring and thus would suffer a sharply diminished pension upon retirement.

�  Besides it Virginia address, ALPA has other offices, including in Washington, D.C.  Its members reside in many states and provinces. Besides a national office, ALPA acts through a Master Executive Council [“MEC”], a coordinating council for ALPA membership at each airline, made up of pilots of the given carrier and which acts for ALPA in representing pilots at the respective airline.  ALPA conducts business in many locations, including at each MEC, and represents pilots at various “domiciles,” including every major U.S. airport.  Each pilot is based at a particular airport domicile.
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