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It is the purpose of this memorandum to inform you of recent developments with regard to the lawsuit.

Quite often, the beginning of a lawsuit is a relatively quiet time.  There is a certain irony to that, inasmuch as the excitement of the commencement of the suit and the service of process on the various defendants is followed by a lull, a quiet time in which it may seem almost as though the lawsuit is just languishing.  In actuality, it’s usually the quiet before the storm.  In our lawsuit, that quiet time has now come to an end.  

WHERE WE’VE BEEN

Before I focus on the latest developments, I will briefly recite what has transpired (and not transpired) thus far.  [I have mostly found pilots to be patient persons, but those of you who are particularly impatient may wish to skip to the section entitled, “New Developments”].  

Some 10 months ago, after extensive discussions concerning the drafting of the complaint, we commenced our lawsuit by filing it with the U.S. District Court for the Eastern District of New York.  Upon the filing, a federal Judge and Magistrate Judge were assigned to the case.  [The Magistrate Judge will generally handle all non-dispositive matters; that is, matters that will not potentially lead directly to the final result of a case –- thus, for example, a motion to dismiss would be handled by the Judge, but a discovery dispute would be handled by the Magistrate Judge].  The case was assigned to Chief Judge Edward R. Korman and Magistrate Judge Marilyn D. Go.  

A summons was issued, and process servers fanned out across the country to serve copies on each defendant.  As you know, we named as defendants ALPA, Duane Woerth in his capacity as President of ALPA, and various MEC members.  

Weeks later, we filed most of our charges with the Equal Employment Opportunity Commission [“EEOC”].  [Some charges, for various reasons, were filed later].  The EEOC charges named ALPA and US Airways, Inc. as respondents, alleging that each of them had engaged in discrimination that violated the Age Discrimination in Employment Act [“ADEA”].

ALPA indicated it would file a motion to dismiss individual defendants [the MEC members] from the lawsuit.  Frankly, a claim based upon breach of the duty of fair representation must be against the union; thus, I was not adverse to agreeing to dismiss the individuals.  I conditioned withdrawal of those claims upon an agreement by defendants that we could amend the complaint to add more plaintiffs and that ALPA would cooperate in producing MEC members for deposition as the lawsuit got underway.  A stipulation to that effect was drafted and filed with the Court; the Judge signed the stipulation, giving it the effect of a court order.  

The fact that we were able to stipulate to these things is significant, because it saved time and money.  We also reduced the chances that we might have to search high and low for the MEC members when the time comes to depose them, and we avoided having to make a formal motion to amend the complaint, thus avoiding preparing formal motion papers, including a memorandum of law, and making unnecessary court appearances.

US Airways and ALPA responded to the ADEA complaint, and we replied at length to that response.  Later, we held an extensive meeting with various EEOC officials.  EEOC agreed to further investigate our claims.  We later provided additional information to the EEOC.

NEW DEVELOPMENTS


Last week, ALPA formally answered our complaint.  An answer to a complaint consists of written responses to each allegation in the complaint.  Typically, the answer will consist of certain admissions, certain denials, and certain allegations as to which the defendant claims to lack knowledge and information sufficient to form a belief as to the truth thereof.  Quite often, all three responses are set forth in a single paragraph, because the answer will usually dissect each particular idea of a paragraph.  For example, imagine that paragraph “73” of a complaint said, “On Monday, it rained heavily throughout Pennsylvania.”  Now, imagine that a defendant was aware that it drizzled in Philadelphia on Monday, but doesn’t really know much else about the weather.  That defendant might respond by saying, “Defendant denies knowledge and information sufficient to form a belief as to the truth of each and every allegation set forth in paragraph ‘73’ of the complaint, except admits that it rained at least lightly in certain parts of Pennsylvania on Monday.”  

As you can see, an answer is a highly formalistic document.  And when the allegations are rather complex (as are the allegations in our complaint), it can become a fairly dense document.  Nonetheless, sometimes an answer helps shed light on defendant’s position and narrows the issues in a lawsuit.  

The answer is currently being reviewed.  Because it consists of almost 250 highly nuanced paragraphs, that review will take a few days.

Perhaps the most significant aspect to our having received an answer is that it means that ALPA chose not to make a pre-answer motion to dismiss.  Rule 12 of the Federal Rules of Civil Procedure permits a defendant to file a motion to dismiss in lieu of an answer; such a motion usually contends that the court lacks jurisdiction over the subject matter of the lawsuit and/or that the complaint fails to state a claim upon which relief may be granted.  

I always view it as a good sign when a pre-answer motion is not made by the defendants.

In addition, the filing of an answer triggered some court involvement.  Our initial court conference is currently scheduled for August 4, 2004.  At the conference, counsel for both sides will meet with Magistrate Judge Go in order to discuss the case in general and to fashion a schedule that will govern the progress of the case.  We will discuss discovery and a motion schedule, and will, at least preliminarily, discuss a timetable for trial. 

WHERE WE’RE GOING
I will have more to report after the conference.  For now, I can report that it appears that we will soon be commencing discovery.  Discovery, as you probably know, is the heart of the lawsuit.  It is the point at which the two sides exchange information.  It consists primarily of three aspects:  interrogatories, document requests, and depositions.  

An interrogatory is, essentially, a written question as to particular facts involved in the lawsuit.  Interrogatories demand a written response.  A document request is just what it sounds like –- a request that all available documents in the possession of the other party that relate to the particular request be produced.  And a deposition, as I’m sure you know, is an interrogation, under oath, of a defendant or witness, in which questions and answers are taken down by a court reporter and a transcript later provided.

The lawsuit will become more active.  Accordingly, you are likely to receive more frequent memoranda explaining what has been happening.

With regard to the EEOC charges, we will, for the moment, play it by ear.  With the valuable and tireless help of our Pilot Committee members, we were able to convince the EEOC that the rights of many members of the pilot group appeared to be trampled upon during the transition to the DC Plan and that further investigation is warranted.  I anticipate that the EEOC will shortly let me know what its impression is of any additional information it has gathered, including additional documentation that we have provided.  

The EEOC’s impressions and conclusions will help dictate how we wish to proceed.  A filing with the EEOC (or with a state or local human rights agency) was a prerequisite to bringing a lawsuit.  [If you received any notices from a local human rights agency, that is because EEOC “dual files” the charges -- when the filing is made, it is deemed filed not only with EEOC but also with the state or local agency to which EEOC forwards a copy].  We were required to not take any further steps until EEOC handled the matter for a period of time.  We now may request “Right to Sue” letters from the EEOC and move our ADEA charges from the purview of the EEOC to that of a court.

In the meantime, the EEOC proceeding continues.  I have received unconfirmed reports that MEC members who are contacted by the EEOC to be interviewed have been advised to refuse to take part in such interviews and, instead, are to refer the EEOC representative to ALPA’s attorneys.  I will shortly alert the EEOC as to my position in that regard.

*      *      *      *


The next memorandum will be provided to you as developments warrant.
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