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As you are aware, most of the steps in our lawsuit up to this point have been primarily procedural, as, for example, amending the complaint.  We have also expended a great amount of time and effort dealing with various aspects of the numerous EEOC charges that have been filed.  While these various steps are often important and help to set the stage for the balance of the litigation, they are just as often the type of steps that leave the parties to a lawsuit wondering whether the litigation is truly advancing.  This may be especially true of pilots, who are accustomed, by training and by experience, to seeing results over a rather narrow expanse of time.  

While the steps that have occurred heretofore have been important, the litigation is, nonetheless, now entering a new phase.  On Wednesday, August 4, 2004, we held a conference with Magistrate Judge Marilyn Dolan Go to discuss a timetable for substantive aspects of our case.  We also have advised the EEOCC that we intend to proceed in court with our age discrimination charges rather than keep the charges within the purview of the EEOC.

This memorandum provides certain details as to how the lawsuit will proceed from this point onward.

THE EEOC CHARGES


As you know, we have devoted considerable efforts to the age discrimination charges that were filed with EEOC.  There are several reasons for this; chief among these reasons is that we could not simply have filed suit on the basis of age discrimination.  Federal and state statutes require that age discrimination claims be first filed with a federal or local human rights agency.   


The federal statute further requires that we permit the EEOC a period of time to exclusively handle the charges.

We complied with this federal timetable, and permitted the EEOC to “investigate.”  We also permitted a further investigation in which the EEOC interviewed or attempted to interview various MEC members.  Remarkably, the information provided by the EEOC is ambiguous as to whether such interviews were actually conducted.  The information I received was to the effect that the MEC members were told to refer to ALPA’s counsel any communications from the EEOC.  While I am not exactly certain as to what happened thereafter, the information provided to me was at least suggestive of the idea that heavily controlled “interviews” took place, and that these interviews were via telephone, which, of course, permits a scripted response.  


All in all, we did not find satisfying the EEOC’s commitment to the age discrimination charges, and we have asked the EEOC to provide us with right-to-sue letters.  This will allow us to take our claims into federal court.  


By incorporating these claims into the existing lawsuit (which currently deals solely with ALPA’s breach of its duty of fair representation), we are better able to streamline the case and further reduce costs.  

OVERVIEW OF THE CONFERENCE


The conference, which lasted almost an hour, dealt with pertinent facts and background about our case, consolidation with a pending similar case, a schedule for amending the complaint, and a discovery schedule.

The Discovery Process


Discovery, as you may know, is the stage of a lawsuit in which the parties exchange information and documents, and conduct depositions of parties and of non-party witnesses.  As you have been previously advised, the bulk of discovery falls within three general categories:

1) Document production:  
The parties can ask one another for copies of all documents related to any particular aspect of the case.  The requests are usually rather specific and detailed, so as to maximize the possibility of receiving documents that are truly responsive.

2) Interrogatories:  

The parties can ask one another 

 written questions, which must be responded to in 

 writing.

3) Depositions:


The parties can conduct an 

examination of other parties or of witnesses, under

 oath, and in the presence of a court reporter who 

 transcribes the session.  

Consolidation


The Court agreed to consolidate, for pretrial purposes only, this action with a very similar action.  This is a step in the right direction, because it helps to streamline discovery and to reduce costs.  This is particularly important at the deposition stage, when large amounts of time and money are typically expended, not to mention the $5 or $6 a page (or even more) that court reporting companies charge for transcripts.  [A transcript of one day of testimony can be hundreds of pages long; you can do the arithmetic].


Thus, consolidation of pretrial procedures will essentially give us the biggest bang for the buck, since another plaintiff group will essentially share the costs of discovery.  

Discovery Schedule


The Scheduling Order issued at the conclusion of the conference provides that each side serve certain court-required discovery by September 30, 2004, and further provides that all factual discovery must be completed by April 29, 2005.

Amendment to the Complaint


Plaintiffs may file a second amended complaint within the next few months to name US Airways, Inc. as a defendant.  As a practical matter, we will attempt to file the amended complaint next month.  Additional claims will also be made against ALPA.  We can expect that US Airways may respond to the complaint as early as October.  There are two ways that a defendant may respond to a complaint –- a defendant may answer the complaint (which consists of a series of admissions and denials as to each factual allegation in the complaint) or may move to dismiss the lawsuit.  It is impossible to determine precisely how US Airways will respond, but the smart money is (narrowly) on a pre-answer motion to dismiss. 


We expect to make other changes to the complaint as well, and you will be advised as to details.

*     *     *     *     *


The next memorandum will be issued as developments warrant.  You can reasonably expect such a memorandum next month.
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