A BRIEF PRIMER ON OUR AGE DISCRIMINATION CLAIMS

INTRODUCTION

When one alleges unlawful discrimination, he must, of course, prove his allegations.  Discrimination, though, is rarely accompanied by an admission of wrongful intent.  Thus, proofs are rarely direct.

The Age Discrimination in Employment Act [“ADEA”] was modeled after Title VII (the statutory framework that prohibits discrimination based on such factors as gender, race, nationality, and religion), but these twin sets of laws have, in some respects, developed differently.    

DIRECT EVIDENCE

Direct evidence of age bias is, of course, ideal.  An example of this would be, in a typical age case, if employer says, “We don’t hire older people.”  Plaintiff must then link the age-based animus with the decision that is being challenged.  The employer must then prove that the same decision would have been made for legitimate reasons, or that the words were meaningless, perhaps a stray remark.  Thus, if one seeks a flying job with US Airways, but his logbook shows a total of 23 hours of flying, employer’s anti-age sentiments are irrelevant.

MIXED MOTIVES


Sometimes, there may be more than one motive.  “Mixed motive” cases still permit liability, but often create issues of fact as to employer’s true motive.  In mixed motive cases, an employer may be liable even if it has a legitimate motive for discrimination, provided that an illegitimate motive played a motivating or substantial role in the challenged employment action. 

INDIRECT EVIDENCE

Without direct evidence, circumstantial evidence of motive may be used.  Plaintiff first tries to establish an inference of discriminatory motivation by showing he was treated disparately and by establishing a prima facie case, the latter of which requires merely that he show certain basic elements of his claim, including that he was in the protected age group (40+).  Establishing a prima facie case is not difficult, and courts are often lenient as to this.

THE PROOF DEMANDED OF EACH SIDE

After a prima facie case is established, the burden of production shifts to employer, who must defeat a rebuttable presumption of discrimination by showing there was a legitimate, non-discriminatory reason for its employment decision.  In other words, plaintiff must prove that employer’s supposedly lawful reasons for its actions is merely a pretext for discrimination.  Plaintiff may do this by showing that discrimination was more likely the employer’s motivation or by showing that the supposed legitimate nondiscriminatory reason for the action is not credible.

While not dispositive, showing that employer had an available 

alternative that would achieve the same result at a comparable cost will help to prove pretext.

USING STATISTICS AS PROOF

Motives are always difficult to prove.  Statistics may help to prove motive.  The rule of exclusion (or standard deviation analysis) is an important form of statistical proof, and is used to eliminate chance as an explanation for a particular group’s underrepresentation.  Statistics would be especially valuable in a disparate impact case (if this were a viable approach in age cases, as discussed below).

IMPACT v. TREATMENT

The two methods by which one may prove discrimination (whether under ADEA or Title VII) are disparate impact and disparate treatment.  Disparate impact involves a facially neutral employment practice that affects a protected group.  A plaintiff need not prove discriminatory intent to make out a claim of disparate impact.  Instead, disparate impact theory targets "practices that are fair in form, but discriminatory in operation."  A plaintiff establishes a prima facie case of disparate impact by showing that a specific employment decision, while facially neutral, adversely affects him as a member of a protected class.  Statistical data, which usually occupies center stage in a disparate impact case, may help show a disparity in outcome between groups, but to make out a prima facie case the statistical disparity must be sufficiently substantial to raise an inference of causation.  The essence of a disparate impact claim is a comparison.

Disparate treatment, on the other hand, looks to how one was treated compared to similarly situated coworkers.  In other words, disparate treatment may be called intentional discrimination.  This requires a showing that the plaintiff's age "actually played a role in the employer's decision-making process and had a determinative influence on the outcome."  

Summarizing the difference between these approaches, the Supreme Court recently, in Raytheon Company v. Hernandez, 124 S. Ct. 513; 157 L. Ed. 2d 357 (December 2, 2003), said of disparate treatment and disparate impact, respectively, “The former arise when an employer treats some people less favorably than others because of a protected characteristic. Liability depends on whether the protected trait actually motivated the employer's action. The latter involve facially neutral employment practices that fall more harshly on one group than another and cannot be justified by business necessity.”
Statistical analyses that compare coworkers who compete to receive a benefit may prove disparate treatment.  Multiple regression analyses, especially, may be used to eliminate nondiscriminatory possible causes.  Multiple regression analysis allows plaintiffs to isolate influences of the protected trait on employment decisions.  

It would be easier for us to make out a disparate impact claim than a disparate treatment claim (although it must be noted that it is not an either/or situation).  However, there is a major problem in making out a disparate impact claim.   To sustain such a claim under ADEA, a plaintiff must allege a disparate impact on the ENTIRE protected group; that is, all of those aged 40 and over.  This is problematic for two reasons – first, relatively few US Airways pilots are below age 40, and, second, disparate impact cannot be said to affect a 40-year-old pilot.  From that vantage point, disparate impact is not available to us.


SUPREME COURT TO DECIDE KEY ISSUE

In the past 25 years, many courts have increasingly proscribed adverse impact as a method to prove discrimination in ADEA cases, although disparate impact remains available in Title VII cases.

On March 29, 2004, the Supreme Court agreed to hear a case involving disparate impact under the ADEA.  In that case, the Fifth Circuit, based in Louisiana, in a split decision ruled in a suit by Mississippi police officers that the age claims could not prevail solely on a showing of disparate impact.  The dissenting judge  pointed out  (properly, I believe) that Congress intended the ADEA to offer the same broad protection as does Title VII, and that both laws reflect the recognition “that in a complex society, not all discrimination is apparent or overt” but will often be “subtle and concealed,” lacking overt proof of a discriminatory motivation.


As the New York Times editorialized, “The disparate-impact 

standard is important because it is often impossible to prove an employer's intent to discriminate. . . . The federal courts have long shown hostility to age-bias claims. Judges often bend over backward to interpret the laws against older workers and ignore evidence of age discrimination.”  Generally, I believe the Times is right.


In agreeing to hear the case, Smith v. City of Jackson, the Supreme Court will decide whether older officers –- who want to show that new wage scales intended to make starting pay more competitive with police departments in that region had the effect of giving proportionately smaller increases to more senior officers.  


Interestingly, the Times noted that for more than 20 years the EEOC “has had a regulation on its books that adopts the broader  ‘disparate impact’ interpretation of the law. But when the issue was before the Supreme Court two years ago, the Bush administration did not defend the regulation and filed no brief in the case.” 


Many courts seek to reconcile the differences in their approaches to ADEA claims, as compared to Title VII claims, by noting that the ADEA, unlike Title VII, offers employers an exemption where the differentiation is based on reasonable factors other than age.  The Fifth Circuit found that this provision in the ADEA is a safe harbor for employers who can show that they based a decision on a reasonable factor other than age, even if the decision leads to disparate impact.


While the fact that the Supreme Court has agreed to hear the case offers some slim ray of hope, there are four solidly conservative votes on the Court (Rehnquist, Scalia, Thomas, and Kennedy) and one mostly conservative Justice (O’Connor), which does not bode well for the determination.  

CONCLUSION


While being hopeful about what the Supreme Court does is all well and good, it is hardly a strategy.  We have adopted a strategy to try to establish, as well as we can, disparate treatment of the older pilots.  

PAGE  


