Thomas P. Gorman, Esq.

Tyler, Bartl, Gorman & Ramsdell, PLC

700 So. Washington Street, Suite 216

Alexandria, Virginia 22314

(703) 549-5010

Attorney for Claimants 

  Listed in the Annexed Schedule I

IN THE UNITED STATES BANKRUPTCY COURT

FOR THE EASTERN DISTRICT OF VIRGINIA

ALEXANDRIA DIVISION


- - - - - - - - - - - - - - - X

In re:




    Case No. 04-13819







    Chapter 11



US AIRWAYS, INC., et al.,
  
    Hon. Stephen S. Mitchell





  

    (Jointly Administered)




  Debtors.

- - - - - - - - - - - - - - - X

CLAIMANTS’ RESPONSE TO DEBTORS SECOND OMNIBUS OBJECTION

TO CERTAIN (III) NO LIABILITY CLAIMS 

(CURRENT AND RETIRED EMPLOYEES)


Claimants listed in the attached Schedule I hereby respond to the Debtors’ Second Omnibus Objection to Certain (III) No Liability Claims (Current and Retired Employees), and respectfully request that the Court schedule a hearing at which pertinent issues may be addressed and argued.


The Debtor seeks the dismissal of the so-called Vaughn/Popper claims on the supposition that “certain of these claims” are being honored in the ordinary course of business and thus would not constitute prepetition claims (see Debtors’ Second Omnibus Objection [“Objections”] at par. 20); that there are “a variety of substantive and procedural reasons” that support dismissal of the claims, not all of which the Debtor wishes to characterize, see Objections at par. 21; that the claims “relate to actions occurring during the pendency of the Debtors’ first bankruptcy case,” see id.; that the alleged liabilities arose prior to the Effective Date of the 2003 Plan, id.; and that “some of the alleged liabilities” relate to postpetition actions during the pendency of both bankruptcy cases.


In so arguing, the Debtor ignores a variety of substantive and procedural reasons that undercut the propriety of its argument.  First, the claims arise out of conduct occurring over a significant period of time but, more particularly, are causes of action that accrued after the Debtors’ emergence from its first bankruptcy.  

Indeed, this Honorable Court emphasized shortly before the emergence of the debtor from the initial bankruptcy that although the Debtor met the standard for distress termination of the Defined Benefit pension program, the Court lacked the authority to terminate the program and that such termination would properly be governed by the collective bargaining agreement protecting the pilots and, as such, must be subsequently resolved either by agreement or, failing such agreement, in accordance with the arbitral mechanisms outlined under the Railway Labor Act.


Therefore, relevant conduct, as well as a variety of harms, occurred subsequent to the Debtors’ emergence from its first bankruptcy and prior to the filing of its second Chapter 11 petition.

And thus the claims at issue here did not accrue until that time.


The Debtor mistakenly believes that simply because some of the conduct alleged may have occurred during the initial bankruptcy case that the claims arising therefrom were discharged during that first bankruptcy.  

It is clear, however, that such claims did not arise until after Case I (or, if arising prior, were neither actually nor constructively known by claimants to exist until) the first bankruptcy case was complete.  In addition, it is respectfully submitted that this Court, as a court of equity, 11 U.S.C. sec. 105, should be mindful that fairness dictates that claims that have no connection to the administration of the Debtor’s first bankruptcy case should not be argued to be administrative in nature.

Thus, even to the extent that a portion of the conduct that constituted wrongdoing may have predated the confirmation of the first bankruptcy plan, the claim could not have accrued until a subsequent period of time.


The wrongdoing alleged by the claimants against the debtor includes acts that took place immediately before the confirmation of the first plan of reorganization, as well as conduct that occurred subsequently, and, indeed, conduct that was continuing in nature.

The Debtor similarly fails to recognize that it was not merely one, but two, pension programs that were terminated.


WHEREFORE, the claimants respectfully request that the Court schedule a hearing at which the issues herein may be addressed and argued.

Dated: Alexandria, Virginia

  July 28, 2005










_________________________








THOMAS P. GORMAN

SCHEDULE I

STEPHEN M. POPPER

KEITH F. AKERS

DAVID J. AUSTIN

JAMES D.BAKER

DAVID W. BAUGHMAN

CHARLES BEATTIE

WILLIAM BELEW

MICHAEL I. BERRY

JAMES P. BETTIGA

RONALD W. BIRD

ROBERT M. BOUCHARD

LEWIS P. BROWN

BERRY BUNCH

MATTHEW J. CONNELLY

CHARLES COUCH

ARTHUR CRABTREE

MICHAEL A. CREIDER

NOEL L. DAHLANDER

RUNDY K. DAVENPORT

CARL D’BENEDETTO

DONALD R. DE TENLEY

ROSS G. DOLAN

STEVEN E. DOTSON

MICHAEL G. FADDEN

G. MICHAEL FAIRLEY

CHARLES E. FEUCHTER

LARRY F. FICKEL

TERENCE R. FRASER

PICKENS N. FREEMAN, JR.

MITCHELL A. GARNER

EMIL W. GARSKE

ALBERT J. GODE

RONALD F. GORR

JOSEPH W. GRAHAM

BRUCE K. GRANQUIST

GLEN N. HAGER

FRANCIS B. HAROLD

JOSEPH G. HENDERSON,JR.

ARTHUR R. HIATT

ANDREW S. HUDSON

DENNIS W. HUTCHINS

DENNIS R. IRWIN

PATRICK C. KELLY

KITRIC S. KERNS

WILLIAM J. KOHL, III

LEWIS C. LAURITO

EARLE F. LIPSCOMB

FREDRICK T. LOOP

WILLIAM A. LOTTRIDGE

THOMAS J. LUCIANO

JAMES A. MAULTSBY

JAMES MCELHATTON

J. PETER MCELROY

DONALD H. MCGREGOR

PETER P. MCGUIRK

GARY L. MILLER

MALCOLM M. MILLHONE

GEORGE MONGOLD JR.

JOHN J. MURPHY

KARNEY R. NAZARIAN, JR.

ROBERT J. NOLAN

GARY L. PATES

J. PRICE PHELPS, JR.

DANIEL J. PHILLIPI

DENNIS B. RAFFELSON

PAUL N. RASMUSSEN

WESLEY C. ROBINSON

STEVEN K. RUSS

TIMOTHY R. SCHWEIGHART

MICHAEL D. SHANKMAN

DAVID D. SIMMONDS

JAMES R. SMETHERS

RALPH D. SMITH

NICKIE J. STANGER

WALTER A. STARK

EARL B. STITT, III

EUGENE L. STROPES

JOHN H. TRIMM

GEORGE B. TULLOS

JAMES L. TWOHIG

ARTHUR M. UPSHAW

BRIAN L. WAGNER

JAMES L. WALSH

ALEX B. WATSON

JOE H. WEATHERMAN

GARRY L. WEIGAND

STEVEN K. WILSON

DAVID T. WIMBERLY

CLAUDE L. YOUNG
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