Ms. Rosemary Wilkes

April 8, 2003

Page 11

MICHAEL S. HABER

ATTORNEY AT LAW

225 Broadway, 39th floor

New York, New York 10007
___________

(212) 791-6240









April 8, 2004

Via fax ((212) 336-3771)

Ms. Rosemary Wilkes

Enforcement Supervisor

U.S. Equal Employment Opportunity Commission

New York District Office

33 Whitehall Street, 5th floor

New York, New York 10004









Re: Charges Numbered










160-2004-00257 et al.

Dear Ms. Wilkes:


I am writing in response to your letter dated March 8, 2004, which enclosed a copy of the responses of counsel for US Airways (dated January 23, 2004 and February 24, 2004) to the pending charges filed by my clients against US Airways [“Airways”] and the Air Line Pilots Association [“ALPA”], and to your provision in late March of several exhibits to Airways’ responses.  

At the outset, I wish to emphasize that no separate response from, or even ostensibly on behalf of, ALPA has been received by me, and that the response of O’Melveny & Myers LLP purports to be filed solely on behalf of Airways.  [To the extent that is not the case, I would appreciate an opportunity for a further rebuttal to respondents’ responses to the charges].  Moreover, in light of ALPA’s apparent silence to the charges, it is submitted that it would be improper for the Commission to resolve any disputed issue of fact or of law in favor of ALPA.  This is particularly true to the extent that there 

exist disputed recitations of fact between Airways and ALPA, as noted herein.

In that regard, it is similarly noteworthy that O’Melveny & Myers’ February 24, 2004 response to questions posed by the Commission is inadequate with regard to question number 5, which purported to respond, solely by incorporating by reference Airways’ prior response, to a specific question as to the extent of ALPA’s involvement in decisions regarding the issues involved.

The Factual Landscape

The Charging Parties have no desire to rehash all of the historical background surrounding the termination of the defined benefit plan and the adoption of the defined contribution plan.  Some pertinent facts are set forth in the charges themselves; other facts and purported facts are set forth in Airways’ responses, including the exhibits thereto; and still other facts are as yet undetermined by the Charging Parties.

There are, however, several details that will be helpful to bear in mind in appraising the factual landscape in which the events occurred, and these are set forth below.

Airways contends, in its January Letter, that only in the Fall of 2002 did it become apparent that a combination of low interest rates and weakened stock market performance had rendered minimum funding requirements under Airways’ pension plan “substantially greater than anticipated. . .”  However, even on February 20, 2002 –- several months before Fall and a full year before the plan to scrap the defined benefit plan, ALPA’s Master Executive Council’s Code-a-Phone reported that, 

The committee reported that the retirement plan is currently estimated at 64 percent funded.  This is 

based on a December 31, 2001 accounting of the plan, 

which yields a current estimate of $2.5 billion 

liability against $1.6 billion in assets.  The fund 

is currently under-funded by approximately 36 

percent due to poor market performance.


Thus, rather than an emergency discovery in October or November of 2002, it is apparent that underfunding of the defined benefit plan was known at least as early as December 31, 2001, almost a full year prior to the date suggested in Airways’ January Letter.  There have been no contentions whatsoever, by Airways or by ALPA, that, given the one-year lead time, anything was done to address and presumably resolve this severe underfunding.

The findings of the Bankruptcy Court on March 7, 2003, as 

embodied in the Memorandum Opinion of U.S. Bankruptcy Judge Stephen 

S. Mitchell [the “Opinion”] did not precisely constitute approval 

of the distress termination of the defined benefit plan, or of the 

adoption of the defined contribution plan.  Rather, the Opinion 

stated that the plan could be terminated “subject to a 

determination that doing so would not violate the collective bargaining agreement between the debtors and ALPA,” an issue, the court determined, that would be resolved by arbitration pursuant to the collective bargaining agreement, see Opinion at 3, 15, see also 29 U.S.C. sec. 1341(a)(3).  Indeed, the Bankruptcy Court specifically found that it lacked jurisdiction to decide that issue, see Opinion at 20.

The amount of the pension plan is calculated based upon three 

factors, one of which is age, see id. at 3.  The defined contribution plan involved “individualized contribution levels based on the number of years each pilot has remaining before retirement age,” see Opinion at 10.
  Inasmuch as longstanding Federal Aviation Regulations dictate that an individual may no longer serve as a pilot-in-command or as a first officer of a commercial aircraft after attaining his or her sixtieth birthday, the defined contribution plan must be seen as being specifically and undeniably directly tied to each airman’s age.

The “confidential letter” addressed to ALPA (referred to in Airways’ January 23, 2004 Letter [the “January Letter”]), providing what would happen in the event of termination of the defined benefit plan, see January Letter at 3, was both undated and unsigned, see Opinion at 3; see also “Letter” from David Siegel to Captain Chris 

Beebe [the “Unsigned Letter”], and thus cannot be properly construed as an agreement by any means.  

The Unsigned Letter was not signed on behalf of either Airways or ALPA.  It is odd indeed for a letter of such momentous import to be, essentially, a verbal agreement, and odder still for such an agreement to be given effect despite the insistence of the addressee that no such agreement was ever reached.  Despite this, Airways contended that the letter constituted ALPA’s assent to a distress termination, see Opinion at 16. 

Airways asserts, in addressing the Unsigned Letter, that Airways “promised that if the pilots’ defined benefit plan were terminated, the Company would institute an alternative retirement plan with benefits ‘that resemble, in the aggregate, the benefits pilots would have earned’ under the defined benefit plan following the termination of that plan.”  The term “in the aggregate” is, however, inherently suspect, because it hints that the total costs of the new plan would remain approximately the same, suggesting that the new plan would shift benefits from one group to another.  It is submitted that a large number of pilots who were near retirement were constrained to make sacrifices for their younger colleagues, and that a full EEOC investigation herein will tend to confirm that allegation.

It is beyond dispute that maintenance of the plan was required by the collective bargaining agreement, see Opinion at 21, and it appears 

that it was only the Unsigned Letter that was deemed to constitute ALPA’s consent to a distress termination, see id.  The Court declined to find, as Airways requested, that a distress termination would not violate the terms of the pilots’ collective bargaining agreement, a matter that the Court found to be properly within the exclusive province of the System Board of Adjustment, see id. at 24.  
Indeed, ALPA contended in court that it “never agreed to such a termination,” see Opinion at 21.  Indeed, there was testimony from the chairman of the pilots’ negotiating committee that the letter was not intended to allow Airways to terminate the plan without ALPA’s approval, see id. at 22.  For that matter, the Bankruptcy Court specifically found that it would “seem strange” for the union to have given Airways approval to terminate the plan in the manner alleged by Airways, see id. 
The pilots, even prior to the distress termination, had “already given up more in pay and benefits than any other employee group,” both in gross dollars and as a percentage of the targets that each group was asked to give, see Opinion at 17, rendering understandable the feeling that the pilots had been “shabbily treated” by Airways, see id.  

The Bankruptcy Court specifically observed that “[g]ranting the debtors authority to enter into a defined contribution plan for the 

pilots does not compel the pilots to accept any particular form of 

plan and does not allow the debtor to impose particular plan terms on the pilots,” see id. at 24-25.  Thus, the particular design of the defined contribution plan was neither a matter of the court’s approval or design, but, rather, was a document that was negotiated by both respondents, one of which did not even respond to the Charging Parties’ EEOC charges.

The only financial condition imposed by Bankruptcy Court on the design of the new defined contribution plan was that “the cost of the plan does not exceed the amount the debtor would have paid under a restoration funding approach,” see id. at 25, a figure that Airways contends is “roughly $850 million over seven years,” see January Letter at 3-4.  

Airways makes much of the “expansion of the FAE window” to suggest that this modification in projected earnings was “enormously beneficial” to the Charging Parties.  However, Airways errs in evaluating this “expansion” in its January Letter and in an attached exhibit that refers to the formula to determine pilots’ defined benefit lump sum payout.  Airways refers to 1.8 percent for the first 25 years and one percent for the next five years.  However, this formula was negotiated prospectively from early 2003, due to stringent ERISA anti-cutback provisions, which proscribe the removal of previously-accrued benefits.  Prior to the beginning of 2003, pilots 

accrued benefits at a rate of 2.4 percent annually, up to a maximum of 65 percent of final average earnings, and many of the older pilots had already accrued remuneration far in excess of the 50 percent cap – 

benefits that they were, at that time, entitled to receive.  Nonetheless, Airways mistakenly artificially lowered the amount of the 

lump sum benefit that older pilots would have received under the defined benefit plan.  

Airways again errs in its February 24, 2004 letter by stating, at pages 3 and 4 thereof, that comparing a 54-year-old pilot with a 59-year-old will demonstrate that the older pilot “will achieve a higher total retirement benefit than the 54-year-old pilot.”  It would appear that the younger pilot used in this example was already furloughed and, thus, under the terms of the defined contribution plan, is not entitled to any contributions under the terms of the plan unless and until he or she is recalled from furlough.  Even notwithstanding the fact of the furlough of the younger pilot, Airways fails to adequately address the fact that the 59-year-old, unlike his younger counterpart, has less than a five percent chance of meeting his target balance.

The matters enumerated above constitute only a fraction of the disputed facts extant in the pending charges, and it is respectfully submitted that the Charging Parties should have the opportunity within the pending proceeding to seek to develop many of the areas of disputed facts.  It is only in such a manner that the rectitude of the respondents may be properly assessed.

Discussion

Issues Raised by the Commission


By letter dated March 8, 2004, the Commission queried what steps Airways and/or ALPA might have taken differently that would have had “a less discriminatory effect” on the Charging Parties and would be 

“within the constraints that existed because of the involvement of the Pension Benefit Guaranty Corporation and the Bankruptcy Court.”


First, as noted above, it is entirely clear that the Bankruptcy Court neither imposed a wide array of restraints on Airways in the design of the defined contribution plan nor set strict parameters as to the details of the plan, see Opinion at 24-25.  

Second, it is wholly apparent that the PBGC would not have objected to any reasonable manner in which Airways might have delivered the appropriate target benefit to the Charging Parties.  The concern of the PBGC is, primarily, to avoid assuming a guarantee, backed by its own resources, with essentially the same benefits as under the prior plan.  Indeed, the PBCG News Release dated March 28, 2003 states, in pertinent part, 

       When an underfunded pension plan is terminated

 and taken over by the PBGC, the agency reviews 

 any proposed ‘follow-on’ plan to determine whether 

 it constitutes an abuse of the pension insurance 

 system.  If the combined benefits of the follow-on 

 plan and PBGC’s guaranteed amounts produce 

 substantially the same benefits as the original 

 plan, the follow-on plan is deemed abusive.  


Indeed, at least one plan presented to ALPA’s Master Executive Council at US Airways and to the ALPA Negotiating Committee on various 

occasions would have satisfied cash flow requirements and still assured the Charging Parties their full benefit.  While Airways makes much of raising the contribution from 50 percent to 100 percent, an actual reduction of the contribution to, say, 30 percent (consonant with an actual plan proposed at the time) would have effectively reduced cash flows, and thus permitted monies not paid to pilots during their employment to be paid out to them post-retirement in the form of an annuity.  Such a plan would have satisfied Airways’ requirements as to cash flows and, simultaneously, would have avoided the disparate treatment of the Charging Parties.  Indeed, the pilot who retires a very short time after the commencement of the defined contribution plan would be virtually thoroughly unaffected by whether he or she received 50 percent or 100 percent of his or her target benefit.

Disparate Treatment

While Airways correctly quotes a portion of the charges to the effect that the defined contribution plan “disparately affects only the oldest pilots,” it is incorrect in contending that “[t]here is nothing in the Charging Pilots’ charges that indicates an intent to raise a disparate treatment cause of action under the ADEA,” see January Letter at n.7. 

Indeed, the charges are rather detailed and allege, among many other allegations, that respondents knew the defined contribution plan would substantially disenfranchise the oldest pilots and understood that 165 of the oldest pilots would not have enough time under the DC 

Plan to achieve their respective target benefits; that Airways indicated it would “remain receptive to fixing inequities affecting pilots near retirement,” that the focus of at least one respondent was “to increase payments to younger pilots, letting them achieve present value of their ultimate retirement benefits relatively rapidly, a focus that was consistent with the approach of Airways, since it disenfranchised only imminent retirees,” that the defined contribution 

plan “heavily favored young pilots.”  As noted by the Supreme Court, “’[d]isparate treatment’ . . . is the most easily understood type of discrimination.  The employer simply treats some people less favorably than others because of [some protected characteristic].  Proof of discriminatory motive is critical, although it can in some situations be inferred from the mere fact of differences in treatment,” see Hazen Paper Company v. Biggins, 507 U.S. 604, 609, 113 S. Ct. 1701, 1705, 123 L. Ed.2d 338, 346 (1993)(quoting Teamsters v. United States, 431 U.S. 324, 335-36 n.15, 97 S. Ct. 1843, 52 L. Ed.2d 396 (1977); see also Martincic v. Urban Redevelopment Authority, 844 F. Supp. 1073 (W.D.Pa. 1994), aff’d, 43 F.3d 1461 (3d Cir. 1994)(disparate treatment claim is one that maintains plaintiff was treated differently because of age).  

In a disparate treatment case, liability will depend upon whether the protected trait (in this case, age) “actually motivated” the decision, see Hazen, 507 U.S. at 610, 113 S. Ct. at 1706, 123 L. Ed.2d at 346; United States Postal Service Board of Governors v. Aikens, 460 U.S. 711, 75 L. Ed.2d 403, 103 S. Ct. 1478 (1983); Texas Department of 

Community Affairs v. Burdine, 450 U.S. 248, 252-56, 67 L. Ed.2d 207, 101 S. Ct. 1089 (1981), such that the protected trait “played a role in that process and had a determinate influence on the outcome,” see Hazen, 507 U.S. at 610, 113 S. Ct. at 1706, 123 L. Ed.2d at 347.  

Here, it cannot be said, within the meaning of Hazen, that the decisions by the respondents were “wholly motivated by factors other than age,” see id., 507 U.S. at 611, 113 S. Ct. at 1706, 123 L. Ed.2d 

at 347.  Indeed, even Hazen recognized the “possibility that an employer who targets employees with a particular pension status on the assumption that these employees are likely to be older thereby engaged in age discrimination,” id. at 612-13, 113 S. Ct. at 1707, 123 L. Ed.2d at 348; see Mackinnon v. City of New York Human Resources Administration, 2003 U.S. Dist. LEXIS 16622 (S.D.N.Y. 2003), and it has sometimes been recognized that the age 60 mandatory retirement age for pilots may put such circumstances “beyond Hazen’s narrow holding,” see Criley v. Delta Air Lines, Inc., 119 F.3d 102, 105 (2d Cir. 1997).

Disparate Impact

Of course, even as to whether a disparate impact theory of liability is available under the Age Discrimination in Employment Act, Hazen made no determination, see id. at 610, 113 S. Ct. at 1706, 123 L. Ed.2d at 346 (“we have never decided whether a disparate impact theory of liability is available under the ADEA and we need not do so here”)(citations omitted), and some jurisdictions, both before and after Hazen, have steadfastly held that such claims are cognizable, see, e.g., EEOC v. Governor Mifflin School District, 623 F. Supp. 734 

(E.D.Pa. 1985); Diehl v. Xerox Corp., 933 F. Supp. 1157 (W.D.N.Y. 1996); Wado v. Xerox Corp., 991 F. Supp. 174 (W.D.N.Y. 1998), aff’d, 196 F.3d 358 (2d Cir. 1999).

Even jurisdictions that have held that disparate impact claims are not cognizable under the ADEA have sometimes held that disparate impact may serve as evidence of intentional discrimination in certain cases, see Furr v. Seagate Technology, 82 F.3d 980 (10th Cir. 1996), 

cert. den., 519 U.S. 1056, 117 S. Ct. 684, 136 L. Ed.2d 609 (1997); see also Smith v. City of Des Moines, 99 F.3d 1466 (8th Cir. 1996) (disparate impact claims cognizable under ADEA). 

CONCLUSION

For the reasons set forth herein, it is respectfully requested that the Commission continue its investigation, continue processing the charges, and determine that the charges are meritorious.








Very truly yours,








Michael S. Haber

MSH/el

�   In that regard, it is noteworthy that the February 24, 2004 letter responds, by its terms, to the Commission’s February 9, 2004 letter.  The Commission’s letter, in turn, was apparently authored more than two weeks after receipt of Airways’ initial response and thus, obviously, found the information contained in Airways’ initial response to be unresponsive to the issue of the extent of ALPA’s involvement.  To now resolve the issue by reference to Airways’ initial letter would be suggestive of Airways’ apparent  notion that the Commission had simply failed to read or to appreciate Airways’ January 23, 2004 letter.  Rather, Airways’ February 24 letter should be properly regarded as an outright failure to address a major concern outlined in the Commission’s February 9, 2004 letter (a copy of which has not been provided to the Charging Parties).





�   It is, at the very least, interesting that Airways’ January Letter notes that “[a] large number of factors” comprised the determination of funding for each pilot in the defined contribution plan, “including relative seniority, aircraft equipment flown, wages earned, time to retirement, and airline of origin,” but there is no reference in that portion of Airways’ response to the mandatory retirement age for pilots and the concomitant importance of age as a key criterion.





�   In that regard, it is noteworthy that Airways’ reliance on section 4(f)(2)(B)(i) may well be misguided, in that that section carves out an exception, by its terms, to subsections (a), (b), (c), and (e), but not to subsection (i), which deals with employee pension benefit plans.





