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160-2004-00257 et al.

Dear Ms. Wilkes:


I write in response to your telephone message of Tuesday, your fax communication of yesterday, and our telephone conversation of late yesterday afternoon.  


At the outset, I want you to know that I am prepared to immediately provide documents you requested, with one important proviso.  As you may know, a few of my clients may have been privy to certain confidential information of US Airways or ALPA and some may even have executed confidentiality agreements.  Thus, were I to provide you with documentation, even if received from sources other than those who may have executed confidentiality agreements, respondents might erroneously impute to those few clients who may have executed confidentiality agreements the disclosure of  such documents.  Since I am dutybound to represent all of my clients’ interests, I would find it distressing if accusations were to be made against individuals who happened to sign confidentiality agreements and who might therefore be assumed to have provided me with the documentation.  In that regard, I await further communication from you as to the willingness of US Airways and ALPA to waive the provisions of any confidentiality agreements.

Having said that, there are several other points I wish to make, but, first and foremost is my profound sense of disappointment at what I perceive to be an illusory “investigation.”  Please understand, I do not consider it to be very frustrating to have to litigate the age discrimination claims, rather than deal with them administratively, and I was not banking on the fact that the Commission would pursue the matter vigorously.  Rather, I anticipated merely that the Commission would pursue the matter in good faith.  Sadly (and for the reasons set forth herein), at this stage neither my clients nor I believe that this is the case.

It is my understanding that any investigation, whether by the 

Commission or by any other administrative agency, entails a methodology by which facts are collected, collated, developed, and evaluated.  


Your letter of March 8, 2004, which solicited a rebuttal on behalf of my clients, initially sought a response within two weeks, but, oddly, contained only letters of US Airways, Inc.’s counsel dated January 23, 2004 and February 24, 2004 (the latter being a response to the Commission’s letter 

of February 9, 2004), but none of the plethora of exhibits annexed to the January 23 letter.  These were provided to me only in late March, after I was 

forced to suggest that they were urgently needed in order to respond.  After receiving the documents, I found the Commission’s reluctance to provide these documents odd in light of the fact that all or virtually all of the documents are established matters of public record.  Thus, I was forced to virtually 

beg for documents that were available on the internet and in unsealed court files; moreover, I would be astonished if you were to assert that you did not know of the public nature of these documents.


Your initial request for what US Airways and ALPA “could have done 

. . . differently” was not, in and of itself, troubling, but, when combined with your statement that it “appears to us” that the respondents “attempted to minimize” harm to the older pilots, the impression is clearly created that the Commission, at the earliest stages of its investigation, contends that even if harm would befall the oldest pilots that Airways had no choice.  Such a dispositive determination of fact at an early stage of an investigation is, at best, unusual.


My April 8, 2004 letter provided you with certain information to the effect that another plan had in fact been designed and discussed.  In the space of 24 hours, you went from a polite request for such information to an “urgent need” for the information.  In fact, your fax communication of yesterday morning stated that you left “messages” for me, but you and I both know that you left a single message for me.  That same fax communication gave me a deadline of this morning.  I am neither your employee (to whom, presumably, you can impose such short deadlines), nor a trained seal accustomed to jumping through hoops.  To provide me with a deadline of 24 hours is ridiculous and markedly discourteous.  Add to that the fact that I had meetings outside my office yesterday and was unaware until mid-afternoon of your fax (which, unlike your phone message, imposed a deadline).  


When you reached me on my cell phone shortly before the close of business yesterday, I asked you to wait 10 seconds while I inform another caller with whom I was already speaking that I would phone him back later, but, bizarrely, you told me you did not have the 10 seconds available to you. 


Ms. Wilkes, when I filed charges with the Commission, it was not with the understanding that I would be treated rudely or contemptuously by any Commission staff members.  


When I told you that I could not provide any documentation on such short notice, you sought to mischaracterize my response by stating that I was “unable” to provide any information to buttress my claim that other alternatives were the subject of discussion.  So that there is no confusion, I again inform you that I can provide documentation immediately, so long as the condition referred to above is satisfied.  Among the information I can provide you is a highly detailed summary of a plan that was proposed.


I also informed you that I was reluctant to provide information that will obviously be immediately shared with the respondents when I fervently believe the Commission is on the verge of ceasing its “investigation.”  I also found somewhat strange your insistence that any plan that was presented must, of necessity, be a formal document.  This is simply not the manner in which many labor negotiations work, and I tried to acquaint you with that 

fact.  Nonetheless, in this case there are certain documents, including, as stated, a highly detailed summary of an alternative proposal.


What I found profoundly disturbing is that the Commission appears ready to evaluate and determine disputed factual issues, without anything more than a meeting with respondents’ counsel.  I would have thought, until yesterday, 

that the presence of disputed factual issues would cause the Commission to devote greater resources to its investigation, rather than to simply seek a way out of the matter entirely.  Your position is, however, consonant with your previous statements that the number of charges I have filed is burdensome to the Commission and that the Commission has virtually no support staff and very limited resources.


Again, my purpose is not to seek to sway the Commission in any manner whatsoever.  Rather, it is to reiterate that I believe the public, in general, and my clients, in particular, are not well served by an “investigation” that is unprepared to provide public documents to counsel for the charging parties, but is ready to give private documents to counsel for the respondents; that makes eleventh hour demands for immediate documentation; and that seems to be in a headlong rush to judgment.  As I stated to you on the telephone, if any of my impressions, as stated herein, are in any manner incorrect, I will be the first to apologize and to set the record straight.


I would welcome the opportunity to meet with you and your superiors at the Commission to further discuss the matters addressed herein.  








Very truly yours,








Michael S. Haber

cc: All Charging Parties

MSH/el

